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The U.S. and the E.U. have deliberately provoked a great deal of anxiety in Thailand over possible trade threats and sanctions in the wake of the Thailand Government’s new compulsory licenses on four cancer medicines and its more recent affirmation of the same.

The possibility of U.S. trade sanctions and even a WTO complaint has been widely discussed in the Thai press (Bangkok Post, Jan. 31, 2008; Feb. 11, 2008; the Nation, Feb. 15, 2008).  In response, U.S. activists insisted that the USTR clarify its intentions with respect to a WTO complaint in particular, because that was the most chilling threat, and Inside US Trade reported the USTR response (Feb. 29, 2008):
“Speculation about a WTO case is frankly surprising,” according to USTR. “Any such consideration would only happen after a thorough review of the consistency of such measures with WTO rules and extensive discussion with the Thai government, neither of which has happened.”

However, having momentarily clarified the absence of an imminent WTO complaint, the U.S. has nonetheless continued to express its displeasure about the ongoing utilization of compulsory licenses for AIDS, heart, and cancer medicines.  In an email to a journalist, a trade minister at the U.S. embassy in Bangkok sent the following “unofficial” statement:  
We view the compulsory licensing issue as a very serious matter, and part of a broader set of important concerns about the protection of intellectual property rights in Thailand.  We would consider a decision by the new Thai Government to sustain Thailand's recent policies in this area to be unfortunate.  We understand that Thailand faces significant public health challenges.  We hope that Thailand will pursue policies that achieve public health objectives while also creating an improved environment for innovation, including through enhanced respect for intellectual property rights.  Strong intellectual property rights are critical to assure continued investments in life-saving medicines.  

On March 17, Assistant US Trade Representative Barbara Weisel was reported to be meeting with Commerce Ministry permanent secretary Siripol Yodmuangcharoen to discuss Thailand’s compulsory licensing and the possible revision of Thailand's trade status.  (The Nation, March 17, 2008).
It goes without saying that the U.S. "unofficial" statement is a near total repudiation of both the letter and the spirit of the 2001 WTO Doha Declaration on the TRIPS Agreement and Public Health, which expressly clarifies that TRIPS allows countries to prioritize public health, to issue compulsory licenses on self-determined grounds, and to ensure access to medicines for all.  
However, despite turning its back on the Doha resolution, the U.S. is very careful not to say that the compulsory licenses violate the TRIPS Agreement, just was it was careful to say earlier that it was not contemplating a WTO complaint against Thailand.  Not only is such a TRIPS-violation position legally preposterous, such a position would also limit the U.S. to pursuing WTO complaint procedures rather than unilateral Special 301 procedures under Panel Report, United States-Section 301-310 of the Trade Act of 1974, WT/DS152/R (Dec. 22, 1999).  Accordingly, the U.S. statement is carefully worded to challenge Thailand's "unfortunate" C.L. policy and to recommend that it instead adopt an "improved environment for innovation through enhanced respect for intellectual property rights."  

The irony at present is that the U.S. would have to actually resort to WTO consultations and dispute resolution if it thought that TRIPS was actually being violated and wished to impose sanctions.  Under these circumstances, unilateral retaliation would be impermissible.  However, since the U.S.T.R. is claiming mere “disappointment” about Thailand's utilization of TRIPS-compliant flexibilities and about Thailand's alleged failure to adopt enhanced TRIPS-plus IPR protections so as to ensure continued investments in medicines, the U.S. is free to act unilaterally as a Pharma bully.  The U.S. further obscures the actual significance of Thailand's CL's by its wrap-around concerns challenging IPR enforcement in Thailand.

The U.S. has also been cagey in allowing the juxtaposition of last year's withdrawal of duty-free Generalized System of Preferences advantages for $1 billion of Thailand imports to the U.S. to create the impression that these withdrawals were a retaliatory response to the earlier CLs.  As many other commentators have noted, however, Thailand's growing strength as an economy and as an exporter will gradually result in fewer and fewer GSP privileges, irrespective of alleged IPR concerns.  Moreover, it is important to note that this elimination of duty-free status has not resulted in the loss of $1 billion in exports, but merely added a duty of approximately $55 million, raising competitive pressure on Thai exporters and potentially reducing some of their profits.

Nonetheless, the U.S. uses GSP-withdrawal juxtapositions, Special 301 status, and expressions of concern about Thailand's CL policy as coercive tools of political pressure and disinformation.  To these "public" efforts, it adds backroom meetings and secret cables and obscure threats of disappointment in Washington.

Europe often tries to present itself as a mediator with respect to access to medicines in developing countries, but it too has been making veiled threats against the Thai compulsory licensing policy.  In a Sarah Rimmington of Essential Action confirming her discussions with E.U. officials in a Briefing Note (March 12, 2008):
Asked if the EU was considering a WTO challenge, an EU official stated that the European Union has made never threatened a challenge, does not plan a challenge, and acknowledges that Thailand’s actions are WTO-compliant.

Nonetheless, the official also issued the following comment:

"The Commission has been in constant contact with the Thai authorities and has stressed that compulsory licensing, while allowed by the WTO rules, should be regarded as a last resort option and that negotiations and collaboration with pharmaceutical companies should be sought. The EU is hoping that this will be the line of the new Government. However, it is clear that the Commission has never threatened WTO litigation on compulsory licensing for medicines."

Of course, this “last resort” position directly violates a European Parliament resolution of 12 July 2007 on the TRIPS Agreement and access to medicines that: 

"8. Asks the Council to support the developing countries which use the so-called flexibilities built into the TRIPS Agreement and recognized by the Doha Declaration in order to be able to provide essential medicines at affordable prices under their domestic public health programmes; 

9. Encourages the developing countries to use all means available to them under the TRIPS Agreement, such as compulsory licences and the mechanism provided by Article 30 thereof"

The pattern of bullying and veiled, if misleading, threats is bad enough, but the latest threat of the Thailand compulsory licensing policy is the reported resumption of trade negotiations between the U.S. and Thailand that were suspended in 2006 (Bridges Weekly News Trade Digest , March 19, 2008).  In those negotiations, the U.S. previously sought heightened intellectual property protections that would require patents on new uses of existing medicines, extend patent terms, restrict Thailand’s rights to issue compulsory licenses on public health grounds, erect new data-related barriers to generic medicines, and prevent use of pre- and post-grant opposition procedures that have been so successful in India in challenging legally questionable patents.   Although Thai activists and their international allies helped stall FTA negotiations two years ago, a new round of vigilance and advocacy will be required as the negotiations resume.
According to U.S./E.U. policies, Indian heart medicines should be embargoed in warehouses in India rather than be exported to tens of thousands of patients who would benefit from a generic version costing 1/70 the price of the brandname Plavix product.  Thousands of patients living with AIDS should go without lower cost efavirenz and lopinavir/ritonavir.  And cancer patients should simply die, subject only to the unilateral whim of pharmaceutical executives 12,000 miles away who will decide how much money they can squeeze from the Thai government and from the private pockets of Thai patients.  Fortunately, an international coalition of activists continues to fight this morally repugnant collusion of state and corporate power on both sides of the Atlantic.

